VERMONT ENVI RONVENTAL BOARD
10 V.S. A Chapter 151

RE:  Wke Robin Associates Limted Partnership
Wake Robin Corporation, and bunbar Bostw ck
Land Use Permt Application #aco814-EB

FI NDI NGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This decision pertains to an appeal of a permt issued
for a continuing care retirenment facility wth respect to the
followng criteria of 10 V.S A § 6086(a): 8 (aesthetics,
scenic and natural beauty), 9(F) (energy conservation), 9(K)
(inpact on public facilities), and 10 %confornance wth |oca
and regional plans). As is explained below, the Environmenta
Board concludes that the proposed project conplies with the
criteria at issue as long as various conditions are inposed,
including requirements to ensure reduced visibility of the
project generally and its conmunity center specifically, and
of night-time lights fromits enployee parking Iot and
community and health centers.

| Summary of Proceedi ngs

~On July 20, 1990, the District # Environnental .
Comm ssion 1ssued Land Use Permt #4co814, which authorizes
the construction of Phase | of a continuing care retirement
conmunity in the Town of Shelburne, Vermont. The approved
project consists of 175 independent living units in five
cottage clusters and two apartment buildings, a 26,500 square
foot conmunity center, a 54,220 square foot health center, a
1,400 square foot maintenance building, covered wal kways and
tennis courts. The project will be [ocated on a 136.4 acre

arcel of land located off Bostwi ck Road in Shel burne,
er mont .

On August 17, 1990, Ellen Jansen, James and Alice

. Mirdoch, Suki Rubin, Peter and Deborah Swift, and Lola Van

i \\agenen (the ellants) filed an appeal with the Board wth
. respect to 10 V.S.A § 6086(a)(l) (air pollution-noise), (8)

sceni ¢ and natural beauty, aesghetics), (8) (A (mﬁldlifeé,
9)(C (forestry 30|I5R, %9)(F) (ener% conservat|on),.g9 (K)
i mpact on public facilities), and (1 ¥ (conformance with

l'ocal or regional plans).

On August 31, 1990, the Applicants filed a cross-appeal
and a notion to dismss. The cross-appeal challenged various
rants of par%% status made by the District Commssion to the
gppellants. e nmotion to dismss challenged the Appellants'
appeals with respect to Criteria 8(A), 9(C and 10.
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On Septenber 12, 1990, Acting Chair Stephen Reynes
convened a prehearing conference in Essex Junction with the
Aﬂpllcants.and the Appellants participating. on Septenber 20,
the Board issued a prehearing conference report.

. Fol | owi ng various subm ssions by the parties, the Board
i ssued a menorandum of decision on Novenber 27, 1990. In the
decision, the Board |imted the scope of the appeal to
Criteria 8, 9(F), 9(K), and 10.

Subsequently, the parties filed prefiled testinony,
rebuttal testlnnn%,.and prefiled eV|dent|ar¥ obj ections. The
Board convened public hearings on December 19 and 20, 1990,
and February 21, 1991, with the following parties
participating:

The Applicants by Richard Spokes, Esq.
The Appellants by Liam L. rphy, Esq.

After taking a site visit and hearing testinony, the Board
recessed the matter pending subm ssion of proposed findings O
fact and conclusions of |aw, review of the record, delibera-

tion, and decision.

~On March 13, 1991, the Applicants and the Appellants
subm tted proposed findings of fact, conclusions of |aw and
order. The Board deliberated on March 21, April 18, and
June 6, 10, 27, and 28. On July 3, the Board issued a
menor andum informng parties that the Board was deadl ocked,
that other nenbers would be asked to serve, and that the Board
woul d convene oral argunent on the issues which were the
source of the deadlock. The Board also issued a proposed
deci sion and dissenting opinion. Witten responses to the
proposed decision were filed on July 25 by the Applicants, -the
Appel | ants, and the Town of Shelburne. The Board convened
argunent on August 1, with the following parties partici-
pating

The Applicants by Richard Spokes, Esq.
The Appellants by Liam L. rphy, Esg.
The Town of Shel burne by Adam Bridge, Esg.

The Board deliberated on August 1 and 9. This matter is now
readY for decision. To the extent any proposed findings and
conclusions are incorporated below, they are granted;
otherwi se, they are deni ed.
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R o B

the south b% | and owned by the Shel burne Partner-
ship. The Partnership has received approval for a
residential subdivision on that |and, which has not
yet been constructed. The project site is
aﬁprOX|nater one mle fromRoute 7 to the east, the
S eIFurne Miseum and the Vernont Mrgan Horse

conpl ex.

3. The context of the project area is defined by a
ridge line which separates nore devel oped areas east
of the ridge line and near Route 7 fromthe area
west of the ridge line, which is of rural agricul-
tural character with |ow density residential
hou3|n?. The area east of the ridge line has
recently experienced increased suburbanization, and
the area west of the ridge |ine remains |ess
devel oped. The area west of the ridge contains a
| andscape of rolling meadows, Lake Chanplain, and

| i npses of houses nestled in stands of trees by the
ake.  The r|d%§ runs alongside all but the extrene
south of Lake Chanplain's Vernont shore. The ridge
line defines the western edge of the |akeshore
valley. The land slopes down fromthe project site
to the |ake.

4, The structures within a mle and a half radius of
the project site west of the ridge consist of mostly
farn1bU|Id|ngs and single-fam |y two-story houses.
The scale and mass of the proposed buildings are of
a different magnitude from nost of the buildings
within that radius. The mass of the comunity
center will be a??rOX|nater 840,000 cubic feet, the
health center w be apPrOX|nater 2,000,000 cubic
feet, the apartments conplexes each will be
aPprOX|nateI 2,750,000 cubic feet, and the cottage
clusters each wll be approximtely 150,000 cubic
feet. By comparison, Appellant Mirdoch's house, -
which is typical of the area, is 40,000 cubic feet.

5. Wth the exception of an approxinately 12-acre open
meadow border|n%.Bostmnck.Road, the site is a .
heavily wooded hillside rising 200 feet in elevation
fromthe railroad to the top of the hill at the
site's eastern boundang. The site is located within
what is known as the Bostw ck-C ark Wods, which is
part of the ridge line described above.
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6. The project will be constructed in the southeast

uarter of the 136-acre parcel, wth apgroxinate

4 acres of the site being disturbed. he di sturbed
area includes a main portion containing all of the
bui | dings and an access road and clearing for

drai nage and sewer lines. Approximately 90 acres of
the site will remain wooded and subject to a Forest
Management Plan (Exhibits #w3o and #w31). An
existing 12-acre neadow fronting on Bostw ck Road
w1 remin undisturbed except for the access road
which will run through a portion of the meadow which
borders the remaining wooded part of the parcel

The project site slopes dowward toward the west.
The site includes two plateaus which are separated
by a relatively short, steep slope. The project
buildings will be situated on the two plateaus.
Trees on the upper plateau will screen the project
fromview fromthe east and wil| serve as a natural
background to the project for viewers fromthe west.
In this, regard, the nost inportant trees on the
upper pl at eau are those along the southeastern
border of the project area.

Al buildings will consist of wood frame structures.
Their style and design are patterned after buildings
at Shel burne Farnms. "Exterior building colors wll
be Promns and tans, with dark brown or dark grey

roof s.

The proposed maxi num height of the mjor buildings
fromfinished grade are: comunity center - 45
feet; Butternut apartments - 54 feet; Hornbeam
apartments - 46 feet; and health center - 45.5 feet.
A cupola will rise another 12 feet above the roof on
the comunity center building. The grade to roof
hei ght of the apartnment buildings wll be aPPrOXI-
mately 44 feet, and the cottage clusters w ext end
approximately 15 feet above grade. The comunity
and health center buildings will be built close to
the western edge of the project area, which is the
side closest to Lake Chanplain.

A water tank serving the project will be [ocated on
the adjoining Hol mberg property, and will be 50 feet
in dianeter and 15 feét high. ~The tank will be -
light brown in color. .
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12.

13.

14.

15.

16.

Parking lots will be illumnated by 100-watt neta
hal i de | anps in shoebox fixtures on 16-foot poles.
The fixtures are designed to distribute their |ight
away from off-site public roadways.

Parking lots will be located on the eastern side of
buil dings, with the exception of the enployee

par ki ng | ot. Lighting fixtures in the enployee
parking lot will be tilted 10 degrees. In this way,
the Applicants intend to reduce the visibility of
lights at the enpl oyee parking |ot. However, there
will still be nine 16-foot tall lights in that
parking lot, which will be located just west of the
health center. The lot is located very close to the
western border of the disturbed area. Light from
the parking lot will exacerbate the comunity and
health center lighting which will be visible from
the west (see Finding 30, below)..

Lighting fixtures for decks and bal conies will be

| ouvered and directed onto the wal ki ng surfaces.

The fixtures will be nounted between 18 inches and
24 inches above the deck or balcony, and will use
seven watt fluorescent |anps. These lights will be
controll ed by residents.

I ncandescent wal |l -nmounted fixtures will be |ocated
by the individual garage doors. The garage |ights
are hidden behind the cottages and are directed
downwar d

The covered wal kway lights will be shielded because
they will be nounted inside the roof area and
directed dowmmward. The level of light will be
controlled by dimers. Tinmers will be used. The
community center will often be lit during the night
because it will be the comunity's primary neeting
and eating place. The health center also often wll
be lit during the night because it is a part of the
project which will be used by the whole comunity
for health services.

Exhi bits #W6, W30, and WB1 show i nteri or and
perimeter tree stands to be preserved. Prior to any
construction activities, only a few marginally
healthy trees will be renpoved from those interior
and perinmeter stands. Bef ore construction com-
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17.

18.

mences, a surveyor will mark an initial clearing
line 10 feet beyond the [imts of grading. Adjust-
ments will be made in the clearing line to preserve
trees within the initial line based on the condition
of the crowns of individual trees, their overall
vigor, rooting depth and spread, and the degree of
construction to occur within the vicinity. — Snow
fencing will be erected along the final "clearing
line to prevent construction equipnent from
encroaching onto the protected areas. All trees
W thin the construction zone shown on Exhibit #we
wi Il be removed unless they are within the interior
stands. Exhibit #we is a Site and Gading Plan
prepared by T. J. Boyle and Associates, dated My
23, 1989, and last revised Novenber 19, 1990.
Exhibit #wso is entitled Forest Managenment Plan for
Wake Robin Property (January 1, 1989), prepared by
Upl and Resource Group, Inc. =~ Exhibit #w3iis
gptltled Addendum ke Robin Forest Mnagenment

an.

Heavy equi pment may be used for installation of

sewer lines and a stormwater discharge system

Trees will be cut for the construction of sewer
lines and the stormmater system (see Exhibit #ws,
entitled Wake Robin, Overall Site Plan, prepared b
T. J. Boyle and Associates, dated Novenber 20, 1989,
| ast revised November 20, 1990). The preconstruc-
tion procedures delineated in Finding 16, above,

will also be followed in establishing working areas
for the installation of sewer lines and storm

drai nage swal es outside of the construction zone.
These precautions are designed to mnimze breaks in
the tree canopy. To further reduce off-site
visibility of "any cleared areas, the drainage swal es
will be curved, and their width will be narrowed on
the steeper slopes, such as those in front of the
community center. Sewer lines will generally follow
contours. In several places, however, the |ines
will not follow contours and will drop down short,
steep slopes. These areas will formbreaks in the
forest stands which will be noticeable off-site
during nonths when foliage is off the trees.

The Applicants' plans include walking trails for the
residents. Only small understory trees will be cut
for the trails, and the canopy wll not be affected.
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19.

20.

21.

22.

Vista pruning is also proposed once construction is
conplete. The pruning will offer views for the
residents from sel ected vantage points such as the
communi ty center_bU||d|n% and will be acconplished
under the direction of the county forester, the
Applicants' forester and |andscape architect, and
representatives from the Town of Shelburne. No plan
showi ng areas of vista pruning has been submtted.

The Applicants will manage the forest on the site
which will surround the proposed project. This
forest is divided into various stands (see Exhibit
#w30 and attached forest nanagement nmap.) A variety
of age classes is represented in each stand. Due to
age and health, significant |osses of white ash and
some | oss of beech can be expected. \hite ash
accounts for four percent of Stand 1, five percent

of Stand 2, and six percent of Stand 3, and healthy
speci es such as sugar naple, oak, hickory and hop
hor nbeam conprise 75 percent of Stands 1 and 2 and
66 percent of Stand 3. Overstory trees in these
three stands are as high as 75 feet. One of the
objectives of the Applicants' forest management plan
Is to inprove wildlife habitat by maintaining a
vegetative diversity. Another goal is to maintain a
series of forest stands around the project to screen
it fromview O the total wooded acreage on-site,
the proposed project will disturb approximately 34
acres, and preserve and maintain 90 acres.

The Agplicants have devel oped a glanping glan
(Exhibit #wie, entitled Overall Pl anting Plan,
prepared by T. J. Boyle and Associates, |ast revised
Novenber 20, 1990). Evergreens will be used to fill
in and expand the interior tree stands referenced in
Finding 16, above, to cover exposed cut and fill

sl opes, and to screen the enployee parking lot.
Twel ve-foot tall hardwood trees will be planted in
thelnnst visual |y sensitive portions of the drainage
sval es.

A clearcut Of trees can affect the mcroclimte of
the surrounding woodl ands for up to 100 feet around
the cut. This change in mcroclimte may
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[, | ssues in the Annea

1. Wwhether, pursuant to 10 V.S. A § 6086(a)(8)
(Criterion 8) the visual and noise inpacts of the proposed
project will have an undue adverse effect on aesthetics or
scenic or natural beauty.

2. Whether, pursuant to 10 V.S. A § 6086(a)(9)(F)
(criterion 9(F)) , the solar orientation of the proposed
project reflects the principles of energy conservation.

3. Whether, pursuant to 10 V.S. A § 6086(a)(9)(K)
(Criterion 9(K)), the visual inpacts of the proposed project
Wi Il unnecessarily or unreasonably endanger the public or
quasi -public investment in Lake Chanplain or the Shel burne
Town Beach, or will naterially jeopardize or interfere with
the function, efficiency, or safety of, or the public's use or
enjoynent of, or access to, Lake Chanplain or the Town Beach.

4. whether, pursuant to 10 V.S. A § 6086(a)(10)
(Criterion 10, , the proposed project conforns to the
applicabl e local and regional plans with respect to aesthetics
and scenic beauty, solar orientation, and visual inpacts on
users of Lake Chanplain and the Shel burne Town Beach.

1. Findinss of Fact

1. The Applicants propose to construct Phase | of a
continuing care retirement community consisting of
175 independent living units in five cottage
clusters and two apartment buildings, a 26,500
square foot conmunity center, a 54,220 square foot
health center, a 1,400 square foot maintenance
bui | di ng, covered wal kways, and tennis courts, on a
136.4 acre parcel of land |ocated off Bostw ck Road
in the Town of Shelburne. The cottage clusters
include 61 cottages and will total approxinately
72,384 square feet. The apartment buildings will be
62,500 square feet each. ncluding the accessory
buil dings, the total square footage of project
buildings will be approximtely 311,000 square feet.

2. The proposed project site is bordered on the north
by Bostw ck Road and property owned by Meach Cove
Associ ates, on the west r the Vernont Railway, on
the east by lands presently being devel oped by
Hol mberg, I'nc. as a residential subdivision, and on
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23.

24,

25.

accel erate any decline in the adjacent trees which
may already be occurring as the result of age or
heal t h.

Trees inmmedi ately adjacent to any site disturbance
are at great risk of injury and death. Construction
activities place stress on trees and attention to
root protection is critical if trees adjacent to
site disturbance are to survive.

In order for trees to be adequately protected during
construction, a snow fence mnmust be placed at | east
10 feet outside the canopy of the trees to be

prot ect ed. The Applicants' site plans show a snow
fence inside the canopy of the trees to be saved
(see Exhibit #we). Thus, the Applicants will be
conducting construction activities, including
operating heavy equi prent, inside the canopy of
trees closest to the proposed project. On the west
of the project, the trees closest to the proposed
project will be those at the highest elevation
within tree stands which will slope downward from

t he proposed project. The trees nost likely to be
affected are therefore the trees which will provide
the best screening of the project from view

If the forest managenent plan is successful,
bui I ding heights will generally be lower than tree
hei ghts when observed from off-site view ng

| ocati ons. The tops of some buildings will be
visible off-site, especially during those nonths
when foliage is off the trees. In particular, a
significant portion of the top of the comunity
center, including its cupola, wll be visible from
the west. The center is set back approximtely 100
to 150 feet fromthe proposed Iimt of construction
An open lawn is proposed to be created i mediately

west of the center. The trees to the west of the
center will not sufficiently screen it because they
will be at a lower elevation than the center, wll

be separated fromit by the wdth of the |awn, and
may suffer'from dieback due to the placenent of the
snow fence under the canopy. As shown on Exhi bit
#W6, a sewer line is proposed to cross the |awn

bet ween those trees and the center. If clearing of
trees were prohibited west of that sewer Iline,
better screening of the center would occur.
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26, Appellant Mirdoch's house is approximately 4,700

21.

28.

29.

feet in a direct line fromthe project site. Views
are bl ocked by |nterven|ng farm bui | di ngs and
vegetation of the east side of Beach Road. The

ot her Appellants reside aﬁprOX|nater.5,8QO feet
fromthe project site. The prO{ect site Is not
visible fromthe hones of the other Appellants.

The Town Beach is located near Lake Chanpl aina
little over a mle west of the project site. The
nearest shore of Lake Chanplain is approximtely
5,400 feet in a direct |ine west of the project.
The upper portions of the project site are visible
from the lake starting at approximately 174 of a
mle fromshore. \Wen viewed fromthe |ake, the
site is part of a continuous ridge line. Views of
the project fromthe lake and the beach will be
?1t|gated by distance and substantial stands of

r ees.

The proposed project is expected to create a net
increase in population of 186 residents and 15 staff
persons in its first year, for a total of 201
persons. The proposed comunity in the second year
wll grow by an additional 76 persons. The expected
popul ati on of Shelburne W t hout the proposed
conmunity at that time will be 6,302 persons and
thus the Progosed roject will represent an increase
of 4.2% ot the Shel burne population in the first two
years. Dividing the expected Town popul ation by the
14,272 acres of land within the Town, the Town's
popul ation density will be approximtely one half of
a person per acre in tw years. Based on the 136-
acre size of the project site, the proposed.
PrO]eCt'S popul ation density will be approxi mtely
Wo people per acre two years after it is built.

The Town zoning regul ations provide for residential
devel opment at a _maxi num of one unit for each ten
acres of land. The Hol mberg devel opment on adj acent
| ands on the east side of the ridge and the

Shel burne Partnership lands south of the proposed
project are based on a density of one unit per ten
acres. By conﬁarlson, based upon the entire 136
acre parcel, the proposed project will be at a
density of 1.5 units per acre.
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30.

31.

32.

33.

[lTumnation from wi ndows at the project, either at
night or reflecting fromthe setting sun, wll be
significantly reduced by the intervening tree stens
and crowns which will be preserved as a result of
the Applicants' forest management plan. This
reduction will be at its greatest during sunmer
because of tree foliage. In the absence of foliage,
glow from the enployee parking lot and the community
and health centers will be visible at night fromthe
west

The Applicants conducted a study of potential noise
I mpacts from construction and operation activities
at the proposed project. Background noise
conditions were nmeasured at the Mirdoch residence
and in the neighborhood of the other Appellants.
Sources of anbient noise at these |ocations include
traffic on Route 7 and ot her nearby roads, aircraft
flying overhead, farm nmachinery, and surf on the

| akeshore. Construction noise sources at the site

wi Il include chainsaws, truck traffic, and drillers.
Fol | owi ng construction, operational noise sources at
the site will include delivery trucks and trash

hauling trucks. Noise levels from these sources
were cal culated and conpared to the background
readings. Noise from construction or operationa
activities will be barely discernible, and nost
likely inaudible, at the Mirdoch residence and the
homes of the other Appellants.

The Applicants' study conpared noise |evels w thout
regard to atnospheric conditions, intervening

t opogr aphy, and vegetation. Atnmospheric conditions
MAP| cause the levels of noise fromthe project to
di m ni sh over distance. Intervening topograPhy and
vegetation will also reduce levels of noise fromthe
proj ect.

Cunul ative noise levels from project construction
wi Il not exceed background noise from farm

machi nery, aircraft flying overhead, |awnowers, and
other typical noise generators in the area of the
proposed proj ect.
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34.

35.

36.

37.

38.

39.

40.

To take advantage of solar heat, it is best to
orient buildings toward the south. The orientation
of buildings on the site is primarily dictated by

t he westward-sloping topography. Gven the

t opography, buildings wll be oriented toward the
south to the extent practicable. Living spaces wll
receive the nmaxi num anount of sunlight that can be
expected in a dense wooded setting. The project
will be heated by a geothermal heat punp system

whi ch derives itsheat from the earth.

Lake Chanplain is a public resource used for nany
purposes, including sw nmng, boating, fishing, and
aest hetic enjoynent.

The area of the |ake near the Town Beach experiences
extensive use by recreational boaters, in particular
t hose who sail.

The Town Plan which was in effect at the time Wake
Robin's application was filed is entitled
"Shelburne, Vernont Conprehensive Plan, Decenber
1985. "

The Town Plan contains several provisions relating
to the density of residential devel opment in
Shel burne, including the follow ng:

-- On page 47, Coal 1 of the Shel burne Town
Plan is "[t]o preserve the snmall town atnosphere of
Shel burne. "

-- On page 47, Recommendation 1 of Goal 1
states: "The Town encoura?es devel oprment to
concentrate around the Village Center with |ower
densities in the nore renote portions of the Town."

O Page 53, Recommendation 22 of CGoal 10 of the

Shel burne Town Plan states:  "Wenever practicable,
bui I dings are encouraged to be located so as to take
advant age of potential solar energy."”

On page 54, Goal 11 of the Town Plan is "[t]o
Preserve and protect the Town's uni que and val uabl e
akeshore | and and resources."
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41. The Chittenden County Regional Plan which is
currently in effect is entitled "we Are Not the Last
Ceneration,"” adopted Decenber 22, 1986.

42.  The Regional Plan establishes a series of |and use
classifications. The Wake Robin project is proposed
to be built in an area classified as a "Resource
Area." Concerning Resource Areas, the Regional Plan
provi des on page 164:

The purposes of the Resource Areas are to
provide for uses which are conpatible wth
the potential of the land for agriculture,
forestry, or mneral extraction, to
protect the rural character and scenic
resour ces

I'V. Concl usi ons _of Law

A Criterion 8 (Aesthetics, Scenic or Natural Beauty)

10 V.S.A § 6086(a)(8) requires that, before issuin% a
permt, the Board find that a proposed project will not have
an undue adverse effect on aesthetics or scenic or natural

beauty.

The Board uses a two-part test to determne whether a
project neets Criterion 8. First, it determnes whether the
project will have an adverse effect. Second, it determnes
whet her the adverse effect, if any, is undue. Re: Quechee
Lakes Corv,, #3w0411-EB and #3W0439-EB, Fi ndi ngs of Fact,
Concl usions of Law, and Order at 18-19 (Jan. 13, 1986).

1. Adverse Effect

Wth respect to the analysis of adverse effects on
aesthetics and scenic beauty, the Board exam nes whether a
proposed project will be in harmony with its surroundings or,
in other words, whether it will »£it" the context w thin which
it will be located. In making this evaluation, the Board
| ooks to a nunber of specific factors, including the nature of
the project's surroundings, the conpatibility of the project's
design with those surroundings, the suitability for the
project's context of the colors and materials selected for the
project, the locations from which the project can be viewed,
?Qd the potential inpact of the project on open space. Id. at
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The project's context is best examned in terns of its
| ocation on the western side of a ridge, with the land sloping
down fromthe ridge to the shore of Lake Chanplain a mle
away. There is nore devel opnent on the east than on the west
side of the ridge, with the east side nore residential and the
west side nore rural and agricultural. Some residentia
devel opment exists on the west side and nore such devel opnment
has been approved. Significant background noi se can be
routinely heard west of the ridge, including traffic noise
from Route 7 east of the ridge, farm nachinery, and aircraft
flying overhead. The density of structures per acre west of
the ridge generally exceeds one in ten. The ridge, and the
area between the ridge and the |lake, formpart of the view for
recreational users of the |ake and the Shel burne Town Beach.
The project site is visible fromthese |ocations at distances
of amle or greater. The site is also visible from sone
residences which are alnost a mle away. The popul ation
density of the town in which the project will be built is
approxi mately half a person per acre.

The Board's nenorandum of decision dated Novenber 27,
1990 limts the consideration of aesthetics to noise and
visual inpacts. Wth respect to noise, the proposed project
wi |l not have an adverse aesthetic effect, based on Findings
31 through 33, above.

In terms of visual inpacts, there are two areas of
concern. First, much of the project will not be visible if
the proposed forest managenent plan is successful. However,
there are countervailing factors which jeopardize the success
of the forest nmanagenent plan. For exanple, the Applicants
propose to operate nachinery within ten teet of the canopy
line of the tree stands that the Applicants propose to
preserve. This could result in the death of those trees which
are highest in elevation and therefore provide the nost
screening for the proposed project. Sewer line clearings may
al so decrease the likelihood of the plan's success by creating
visible cleared areas and by allow ng heavy equipment to
operate within the tree stands. Further, no provision has
been made for replacenment of trees which die as a result of
t he proposed project, and no plan has been submtted to ensure
that vista pruning will not underm ne the nanagenent goal of
preserving the screening capabilities of the surroundi ng
forest. |If the proposed forest managenent plan is
unsuccessful or underm ned, adverse effect I1s likely to occur
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The second area of concern relates to inpacts which wll
occur regardless of the success of the forest management plan.
Viewers tromthe west will experience increased visibility of
the project's comunity center because of its height, the
di stance between it and the edge of the closest forest stand
as proposed bé the Applicants, and the lowered elevation of
that stand. See Findings 9 and 25, above. The possibility of
tree dieback increases the l|ikelihood of the center's .
visibility. See Findings 23 through 25, above. \Wen foliage
is off the trees, viewers from the west, including the |ake
and the Town Beach, also will see a glow at nl?ht fromthe
light of the enployee parking lot and the health and community
centers. See Findings 9, 12,7 15, and 30, above. Such
'Vuflblllty Is out of context in the rural area west of the
ridge.

The A?ﬁellants argue that there is a third area of
concern. ey assert that the den3|t% of the proposed project
Is out of context and therefore will have an adverse aesthetic
effect. However, this aesthetics appeal has been limted
3ﬁe0|f|cally to consideration of noise and visual inpacts.
The Board has above concluded that the noise inpacts of the
Proposed project will not be aesthetically adverse. Thus, for
he Board to consider the project's density, there nmust be
some |ink between density and visual inpacts. The Board does
not find any significant” link in this case because the
buildings are located and designed to be largely screened from
Vi ew.

2. Undue

~I'n evaluating whether adverse effects on aesthetics and
sceni ¢ beauty are undue, the Board analyzes three factors and
concludes that a project is undue if it reaches a positive
conclusion with respect to any one of these factors, which
ar e:

a. Does the project violate a clear, writen
community standard intended to preserve
‘ t he gest etics or scenic beauty of the
i area’
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b. Does the project offend the sensibilities
of the average person? |Is it offensive or
shocki ng because it is out of character
wth its surroundings or significantly
d|n1g|shes the scenic qualities of the
area’

c. Has the Applicant failed to take generally
available mtigating steps which a,
reasonabl e person would take to inprove
the harnony of the proposed project with
Its surroundings?

Quechee at 19-20.

The Board does not reach a Bosyt|ve concl usion on any of

these three factors. The Board begins its analysis by
addressing the third factor, mtigation, becauseé its
?onflu3|on on that factor affects its conclusions on the other
actors.

Wth the exgeﬂtion of the visibility of the commnity
center and the lig t|n?.|ssues noted below, the Board
concludes that the Applicants have taken reasonable steps to
mtigate any adverse effect which may occur, as long as the
proposed forest management plan is successful and not
underm ned by subsequent action. The Applicants have situated
the RfO]eCt where nost of it will not be readily seen because
of the surrounding forest stands and at a distance of nearly a
mle fromthe nearest of the Appellants' residences, and of
over a mle from Lake Chanplain and the Shel burne Town Beach
The Applicants will inplenent a forest managenent plan to
preserve surrounding vegetation and wldlife and wll also
I npl enent a planting plan tolsupplenent the existing
vegetation. These neasures, if they work, should serve to
mal ntain and enhance the screening capabilities of the
surroundi ng forest.

However, because of the significant possibility that the
forest managenent plan will not prove successful, and because
of the inportance of that plan and the plant|n? plan to the
Board's findinas, the Board will issue the follTow ng permt
conditions to &sure the success of those plans and therefore
the prevention of an undue adverse effect on aesthetics and
sceni ¢ beauty:
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(a) a requirement to prepare and inplenment a plan,

subject to District Comm ssion approval, to replace

trees which die;

(b) a prohibition on construction activities
within tree stands outside of required
snowf ence line |ocations;

(c) a requirement to nove, in two |ocations
described below, the snowfence and
clearing limt line |ocation depicted on
Exhibit #we ten feet closer to the
proposed roads and buil di ngs;

(d) a requirement to install snowfencing no
more than ten feet away from and on either
side of the center line for construction
activity in the proposed sewer |ine and
stormnat er swal e clearings;

(e) a requirenent that, prior to project
construction and snowfence installation, a
| icensed surveyor or registered engineer
survey and mark required snowfence
| ocations around the main disturbed area
and the center lines of the sewer line and
stormvat er swal e clearings;

(£) a requirenent that snowfencing remain in
pl ace throughout construction;

(g) a requirenment to hold an on-site preconstruction

conference with the District Coordinator prior
any tree clearing;

(h) a requirement to prepare a vista pruning plan which
must be approved by the District Comission prior to

any vista pruning;

(i) requirenents to plant trees in the areas proposed

for sewer line clearing;

(3) requirements to strictly conmply with, and to re-
exam ne and update the forest ‘managenent plan every
five years, and to incorporate that plan into al

contract documents;
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(k) a requirement to strictly conply with the
planting plan; and

(1) the retention of jurisdiction by the District
Commi ssion to review aesthetics and issue further
condi tions as needed.

The requirement to nove the proposed snowfence line in
two locations is being done to prevent construction equi pment
from operating close to trees which will be inportant to
screen the project fromview or will _provide mtigating
natural background to the project. The two |ocations will be
along the western and southeastern sides of the main disturbed
area. Should this requirement cause a redesign of the .
enpl oyee parking lot, the Applicant will be required to submt
a revised design for that [ot along with a lighting plan
subm ssion for the lot which the Board will also require, as
described bel ow.

Wth regard to visibility of the comunity center, the
Board concludes that further mtigation may be reasonably
obtained by preserving nore of the tree stand west of the
community center. The consequent increased prox|n1tylof t he
trees to the center would reduce its off-site visibility.
Accordingly, the Board will condition the permt to require
that trees shall not be cleared west of the sewer |ine which
is shown on Exhibit #we between the center and the forest
stand west of the center, and that trees in that area shall be
nPnaged In accordance with the proposed forest managenent

pl an.

Wth respect to glow fromthe enpl oyee parking | ot and
the comunity and health centers, the Board concludes that the
plicants nust be required to prepare a plan to mtigate that
ow. The plan must be reviewed and approved by the District
mri ssion prior to use of the enployee parking |ot and the
comunity and health centers. The plan nust also revise the
l'ighting scheme for the parkln? lot to reduce night-tinme glow
and ensure that only mnimal illumnation emanates from the
w ndows on the community and health centers at night. By way
of exanple, this standard na% be achieved at the comunity and
health centers by having mechanical shades or drapes installed
in the windows of those buildings, the closing and opening of
which is controlled by a tinmer.
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Based on the mtigation proposed by the Applicants and
i mposed by the Board through permt condition, the Board
concl udes that the proposed project will not be shocking or
of fensive and will not violate any applicable witten
communi ty standards.

On the basis of the foregoing, the Board concludes that
the proposed project conplies with Criterion 8.

B. Criterion 9(F) (Energy Conservation)
10 V.S. A § 6086(a)(9)(F) provides:

A permt will be granted when it has been
denonstrated by the aPpIicant that, in addition
to all other apﬁlicab e criteria, the planning
and design of the subdivision or devel opnent
reflect the principles of energ% conservation
and incorporate the best available technol ogy
for efficient use or recovery of energy.

Criterion 9(F) requires two inquiries with respect to the
pl anni ng and design of the proposed project: (a) whether they
reflect the princiﬁles of ener?y conservation, and (b) whether
they incorporate the best available technology for efficient
use or recovery of energy.

The issue in this proceeding is limted to consideration
of the solar orientation of the proposed project's buildings.
The Board concludes that this issue goes toward the first
inquiry, reflection of conservation principles, rather than
toward the second inquiry, incorporation of technology,
because siting of buildings is a conservation issue but is not
a question of using technol ogy.

The Board further concludes that the proposed project
reflects the principles of energy conservation with regard to
solar orientation. The proposed project is oriented to take
advantage of solar heat during the wnter as much as is
practicable given the westward-sloping nature of the project
site. See Finding 34, above.
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C. Criterion 9(K) (lnmpact on Public Facilities)
10 V.S. A § 6086(a)(9)(K) provides:

A permit will be granted for the devel opnent or
subdi vi sion of |ands adjacent to governnental and
public utility facilities, services, and |ands,
including, but not limted to, highways, airports,
wast e disposal facilities, office and maintenance
buildings, fire and police stations, universities,
school s, hospitals, prisons, jails, electric
generating and transm ssion facilities, oil and gas
pi pe lines, parks, hiking trails and forest and gane
| ands, when it is denonstrated that; in addition to
all other applicable criteria, the devel opnent or
subdi vision will not unnecessarily or unreasonably
endanger the public or quasi-public investnment in
the facility, service, or lands, or materially
jeopardize or interfere with the function
efficiency, or safety of, or the public's use or
enjoynment of or access to the facility, service, or
| ands.

The issue in this matter is limted to the visual inpacts
of the proposed project on the Shel burne Town Beach and on
users of Lake Chanmplain, which are public |ands as defined by
Criterion 9(K). Based on the Board's conclusions with respect
to Criterion 8, above,. including the permt conditions which
the Board will issue, the Board-concludes the proposed project
will not endanger the public's investnment in, or materially
jeopardize or interfere with the public's use and enjoynent
of, Lake Chanplain and the Shel burne Town Beach.

D. Criterion 10 (Conformance with Local or Regiona
Pl ans)

10 V.S. A § 6086(a) (10) provides that, before issuing a
permit, the Board find that a proposed project "[i]s in

conformance with any duly adopted |ocal or regional plan
"

The issues with regard to |ocal and regional plans are
limted to those sections of those plans which relate to the
other criteria on appeal: 8, 9(F), and 9(K. In Section
IV.A., above, the Board has already determ ned pursuant to
Criterion 8 that the proposed project will not violate any
applicable comunity standard. The Board has al so determ ned
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that in this case density inpacts do not relate to the limted
Criterion 8 review contenplated by the Board' s order of
Novenber 27, 1990, and therefore it is beyond the purview of
this decision to review the project's per se conpliance wth
the density provisions of the Town Plan. Since the Board's
consideration of Criterion 9(K) is limted to consideration of
visual inpacts, the Board's conclusion regarding conmunity
standards pursuant to Criterion 8 is also dispositive of those
pl an provisions which relate to Criterion 9(K). Finally, wth
respect to Criterion 9(F), the Town Plan encourages buinings
to be located to take advantage of solar heat "[w}henever
practicable.” The Board has found above that the proposed
project is designed to do so.

Amcordinglﬁ, based on the Board's findings, its
conclusions wth respect to the other criteria on appeal, and
the permt conditions which the Board will issue, the Board
concludes that the proposed project conplies with Criterion
10.

V. Perm t Condi tions

The Board has concluded above that permt conditions are
necessary and will issue a permt containing conditions. The
Board notes that several of the necessary conditions relate to
matters concerning which the District Comm ssion already,

i ssued conditions. These include all or portions of
Conditions 9 (lighting plan), 10 IandscaPing pl ans), 18
(preconstruction conference), 19 (canopy line), 20 (update of
forest nmanagement plan), 23 (vista pruning), 26 (sewer line
planting), and 35 (construction conpletion date/retention of
jurisdiction).

O these conditions, nunbers 18, 23, and 26 include
| anguage which is sufficient to inplenent the Board's
concl usions, and therefore the Board need not nodify them
Condition 9, which includes |anguage concerning subm ssion of
a lighting plan for the enployee parking lot, will be nodified
to require that the plan al so address glow from the conmmunity
and health centers in accordance with the Board' s conclusions,
above. condition 10, which requires "substantial® conpliance
with |andscaping plans, will be revised to require inplenenta-
tion of the landscaping plans as submtted to the Board and
the District Conmission. Condition 19, which requires a snow
fence to be installed ten feet outside the drip lines of al
trees to be protected, will be nodified and new conditions
will be issued to effect the Board' s intent as described in
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Section 1Iv.A.2., above. ‘Conditon 20, Wwhich requires an update
of the forest managenment plan, will be revised to require
strict conpliance with that plan.

Further, the only argument submtted regarding perm:t
conditions has been by the Applicants concerning Conditions 9
and 35. The Board has discussed Condition 9 above. Wth
respect to Condition 35, the Applicants have requested that
the Board amend that condition to delete a portion of it which
pertains to the District Commssion's retaining jurisdiction
and to nDdifX the remainder of it, which concerns the date for
conpletion o Project construction. The Board will delete
that portion of Condition 35 which relates to retention of
jurisdiction because retention of jurisdiction is separate
from construction conpletion; however, in accordance with the
Board's conclusions, above, the Board will issue a Separate
condition regarding said jurisdiction. The Board also will
extend the construction conpletion date to July 1, 1993 as
request ed.

Finally, the Board notes that the District Conm ssion
I ssued several permt conditions relating to Criteria 8 and
9(F) which have not been discussed above. The parties have
not argued to the Board that these conditions should be
nmodi fied or deleted. Mreover, the issues before the Board
with regard to all criteria under appeal are nore limted than
t hose which were considered by the D strict Conm ssion.
Accordingly, the Board has not exam ned these conditions or
revised or deleted any of them and thus the Board' s permt
conditions should be interpreted to supplenent rather than
supersede any conditions issued by the District Comm ssion
whi ch are not expressly nodified by the Board.
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VI. oOrder

Land Use Permt Amendnent #4C0814-EB is hereby issued.

Jurisdiction is returned to the District #4 Environnental
Conm ssi on.

1991 Dated at Mntpelier, Vernont, this 14th day of August,

ENVI RONVENTAL  BOARD

Orpbe Lo

Stephgn Reynesp Acting Chalr
Lixi Fortna

Sanuel Ll oyd

WIliam Martinez

Steve E. Wight

A dissenting opinion of Menbers Elizabeth Courtney,
Ferdi nand Bongartz, and Charles F. Storrow is attached.
Menber Courtney did not attend all hearings, but did attend
sone of the hearings and the site visit, and reviewed the
record prior to deliberation.
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Opi nion of Elizabeth Courtney, Ferdinand Bongartz, and
Charles F. Storrow, concurring in part and dissenting in part:

W dissent fromthe majority's conclusions with regard to
the visual inpacts of the proposed project pursuant to
Criteria 8, 9(K) and 10. CQherwise, we concur with the
majority's opinion.

Under the statute, as it currently exists, the Vernont
Environnental Board is obliged to judge whether the Wake Robin
Devel opment is in conformance with the 1985 Shel burne, Vernont
Conmprehensive Plan. In this case, we have limted the issues
to be considered under the plan, but we nust nonethel ess
consider the plan as it relates to aesthetics.

We are bound to consider the plan itself. In contrast to
argunents put forward by the Town of Shel burne, we are not
authorized to judge whether the project confornms with the
zoning regulations and we are not authorized to judge whether
the ﬂroject conforns with the Town staff's interpretation of
its plan.

The three dissenting nenbers of the eight nenbers
participating in this decision understand that the 1985
Shel burne plan sets forth the follow ng significant
principl es:

1. That devel opnment will concentrate in the existing
town center.

2. That the nore renote areas of town shoul d
continue to receive | ower densities oX
devel oprent .

3. That the Bostw ck-Clark woods is a natural resource

worthy of protection.
Conprehensive Plan at 36, 38, 47-48, 52.

W believe that these ﬁrinciples relate to the aesthetic
i ssues of town planning. The overall devel opnent pattern of
conpact village settlement and rural countryside with the
acconpanyi ng resource protection is a well established goal of
many conmunities desiring to nmaintain quality scenic

| andscapes.
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The Wake Robin project is proposed to be sited within one
of the nost renote areas of the Town and within the Bostwick-
Gark woods. W also understand that the \Wake Robin project
I's proposing 235 dwelling units on 136 acres of |and,
constituting an overall density of 15 tines that contenplated
inthe plan. And that the Bostw ck-C ark woods woul d receive
more than a 36-acre clear cut in order to accombdate this new
communi ty.

We therefore conclude that the proposed project does not
conply with Criteria 8, 9(K), and 10 because of its aesthetic
inpacts. We further note that this is only Phase | of the
project, and that Phase Il will be likely to significantly
increase the visual and density-related iInpacts of the project
beyond the ability of this programto authorize.

a:wake.dec (awp3)




